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SECTION 1, INTRODUCTION

On this, the First day of November, 2011, the Town of Ashburnham, located at 32 Main Street,
Ashburnham, Massachusetts and the Town of Winchendon, located at 109 Front Street,
Winchendon, Massachuselts, acting by and through the Ashburnham Winchendon Joint Water
Authority (AWJWA or OWNER) and Veolia Water North America-Northeast, LLC located at
1115 West Chestnut Street, Suite 303, Brockton, Massachusetts, a limited liability corporation

(OPERATOR) do hereby agree as follows:

SECTION 2, SCOPE OF SERVICES

Pursuant to this Agreement, the OPERATOR shall supervise, operate, maintain, and repair the
Water Treatment Facilities (WTF) as set forth in this Section 2, the OWNER'S RFP, including
but not limited to the Requirements set forth therein and the OPERATOR'S Proposal set forth in
Attachment 1 hereinafter jointly referred to as the "Scope of Service" and as provided for
elsewhere under this Agreement. Each party hercto agrees that it shall cooperate in good faith
with the other, its agents and subcontractors, to facilitate the performance of the mutual
obligations set forth in this Agreement. In the event of any irreconcilable conflict between the
Request for Proposals and the Operator's Proposal, the requirements providing the greatest
~.benefit to the Owner shall govern. Neither party shall take advantage of any obvious error or
omission in the Contract Documents. Any apparent discrepancies shall be submitted to the
Engineer for determination, whose decision thereupon shall be conclusive.

2.1 Operation

The OPERATOR shall comply with all aspects of this Agreement, perform its duties and
responsibilities in accordance with 310 CMR 22 Massachusetts Drinking Water Regulations as
applicable to OPERATOR'S services hereunder, and operate the WTF in compliance with the all
federal, state, and local laws and regulatory requirements and in a workmanlike manner in

accordance with the best practices in the water industry.

2.2 Maintenance

OPERATOR shall perform in a good and workmanlike manner any and all major repairs, capital
improvements, and all routine maintenance, consisting of preventative maintenance tracking,
corrective maintenance scheduling and spare parts inventory control, cleaning and lubrication of
service equipment, equipment inspections and adjustments, and building and grounds janitorial
services for the WTF and to all equipment, vehicles, and instrumentation provided to
OPERATOR by the OWNER through this Agreement, and any and all other appropriate
maintenance, all such maintenance to be performed in a good and workmanlike manner in
accordance with the industry standards, OPERATOR 'shall keep the Treatment Facilities in a neat

and orderly condition.

Page 1



2.3 Other Operations Services

2.3.1 Disposal of Residuals Sludge

As the agent for the OWNER, OPERATOR shall engage a hauler or haulers to dispose of
residuals sludge. All waste, residuals sludge and/or byproduct ireated and/or generated during
OPERATOR'S performance of the Scope of Services is and shall remain the property of the

OWNER,
2.3.2 Testing and Laboratory Analysis

OPERATOR shall perform the sampling and laboratory analysis required by state regulations as
well as that customary for process control, Laboratory procedures and analysis shall conform to
the current edition of Standard Method for the Examination of Water and Wastewater,
OPERATOR shall prepare the data for all permit monitoring and operating reports and shall
deliver such results to the OWNER and submit such results to all required regulatory agencies.

2.4 Technical Support

OPERATOR shall provide on-call backup advice in process control, management, maintenance
and plant repair to assist the WTF Staff and ensure performance of OPERATOR'S obligations

under this Agreement,

2.5 Staffing

OPERATOR shall provide all aspects of managerial services to ensure operation of the WTF
including personnel administration, treatment, public relations, and communications necessary
for the operation, maintenance, and repair of the WTF.,

Only OPERATOR employees experienced in water systems shall staff the WTF and shall have
the operator certifications required by state regulations. The staffing plan shall be consistent
with project requirements,

2.6 Training

OPERATOR shall provide training in the areas of maintenance, safety, supervising skills and
laboratory skills. This training shall include both plant specific and drinking water field related

material.

2.7 Security

OPERATOR shall use reasonable efforts to secure the WTF at all times using existing security
devices. OPERATOR shall be responsible for losses and liabilities arising or resulting from its
negligence and/or willful misconduct.
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2.8 Building and Ground Maintenance

OPERATOR shall keep all floors, walls, and interior surfaces clean and paint all surfaces as
necessary, The OPERATOR shall supply all labor to keep all exterior painted surfaces neat,
clean and repainted as necessary. Any exterior brick, block or concrete work shall be maintained
by the OPERATOR. All problems shall be reported to the OWNER.

The OPERATOR shall, at its expense, keep the exterior grounds of the Facility and all
landscaping and grass areas in safe, clean, neat and well maintained, mowed condition, The
OPERATOR shall indemnify the OWNER as set forth in Section 6.1 caused by or resulting from
the OPERATOR'S failure to maintain such areas.

The OPERATOR shall store all trash and refuse within the WTF and shall attend to the disposal
thereof; shall keep all drains inside the WTF clean; shall service, and deliver goods and
merchandise, required for the Operations and Maintenance of the WTF, only in the manner and
areas designated by the OWNER; and shall conform to all reasonable rules and regulations
which the OWNER may make in the management and use of the Facility and ensure such
conformance by the OPERATOR'S employees. All floor areas shall be kept clean and house-
keeping shall at all times be orderly, safe and presentable,

2.9 Communications

OPERATOR shall develop a formal communications, publicity and community relations
program in order fo keep the OWNER informed about the operation and maintenance of the
WTF, OPERATOR shall deal in a professional manner with the residents, members of the public
and community groups concerned with any aspect of the operation of the WTF.

2.10 Reports

OPERATOR shall maintain complete and accurate records of operations, maintenance, repair,
and improvement activities at the WTF and shall prepare and submit to the OWNER a monthly
report including a narrative summary of operations of consequence, including significant unusual
events, if any, and all data required for monthly reporting to local, state, and federal agencies,
OPERATOR shall submit to the Massachusetts Department of Environmental Protection
(MADEP) and copy the OWNER, monthly reports requited by MADEP. OPERATOR shall
submit additional reports, as may be required by law without additional payment. OPERATOR
shall bring to the attention of the OWNER any significant matter relating to the operation of the
WTF which good professional practice warrants being brought to the attention of the OWNER.

OPERATOR shall prepare a year-to-date financial summary of expenditures. This report shall
be submitted as part of the appropriate monthly report. Once each year, at a time to be
determined in advance by the OWNER, OPERATOR shall prepare and submit an annual report
that records significant events of the past year, describes the status of the WTF, and compares

the status to planned activities.
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The OWNER shall, at any time, have the right to access and copy any and all records relating to
or arising from its services under this Agreement.

2.11 Recommendations on Capital Improvements

OPERATOR shall annually or as reasonably requested by the OWNER prepare and submit
recommendations for necessary capital repairs, replacements, and expenditures for Capital
Improvements and report on the progress of Capital Improvements previously approved.

2.12 Inventory

Within thirty (30) calendar days after the signing of this Agreement, OPERATOR shall prepare a
written listing of the quantity and condition of all equipment, tools, materials, supplies, and spare
parts found at the WTF, The OWNER shall have thirty (30) calendar days to verify and accept
OPERATOR'S list. Upon termination of this Agreement, OPERATOR shall replenish inventory
substantially equal in value to the inventory existing at the beginning of the Initial Term of this
Agreement, or shall give the OWNER credit therefor. OPERATOR shall maintain an up-to-date
inventory list and shall maintain a reasonable number of spare parts in stock (including standard
lubricants, long-lead-time replacement items, and similar items).

2,13 Repairs and Other Costs and Expenses

OPERATOR shall pay expenses required for the normal and routine operation, maintenance and
repair of the WTT including but not fimited to the following: Personnel costs, fuels, chemicals,
transportation and residuals disposal, electricity, and office and janitorial supplies. Unless
otherwise agreed in writing by the parties, OPERATOR shall not be required to pay the

following:
. Expenses resulting from a change in Scope of Services

. Expenses resulting from a change in applicable law or regulations by any federal, state,
or local agency or authority

. Any damages which result from force majeure, as defined herein, or the acts or
omissions of the OWNER or any third party.

OWNER shall pay OPERATOR for such expenditures, provided they are authorized by the
OWNER, upon submission of reasonable documentation verifying such expenditures, as set

forth in Section 5.
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2.14 Emergency Situations

In the event of damage or destruction of the WTF or an emergency which is likely to result in
material loss or damage to the WTF or constitute a material threat to human health or safety,
OPERATOR shall notify OWNER promptly and request approval of expenditures for emergency
repairs as are necessary to mitigate or reduce such loss, damage or threatt OWNER and
OPERATOR shall cooperate in good faith in pursuing responsible or obligated measures to
mitigate any threats to human health or safety.

If at any time the OPERATOR reasonably determines that an emergency situation exists, that
there is insufficient time to comply with the requirements set forth above such that action must
be immediately taken to protect the safety of the public or employees of the OWNER or the
OPERATOR, to protect the safety and integrity of the WTF or to minimize the immediate
consequences of a force majeure, then the OPERATOR shall take all such action as it in good
faith determines is reasonable and necessary under the circumstances, Promptly thereafter, but
not more than 24 hours later, the OPERATOR shall notify the OWNER of the event and of the

OPERATOR'S response thereto.

OWNER shall make direct payment or reimburse OPERATOR for all material and supplies, and
additional other costs reasonably or unavoidably incurred by OPERATOR in responding to
emergency situation, including for emergency repairs. Such OPERATOR costs may, if approved
and agreed upon by the OWNER, include direct labor charges at standard OPERATOR rates, for
services exceeding those required pursuant to this Agreement. The OWNER shall not be
responsible or obligated to pay any amounts caused by or exacerbated by the OPERATOR'S
failure to plan for foreseeable events, ot its negligence or willful misconduct.

2.15 Accounting Records

OPERATOR shall maintain up-to-date financial records as they apply to the services rendered
by OPERATOR under the terms of this Agreement,

2.16 Applicable Legal Requirements

OPERATOR shall comply with applicable legal requirements, as the same may be in force and
effect from time-to-time during the term of this Agreement, in performing its services

hereunder.,

SECTION 3, RESPONSIBILITIES OF THE OWNER

3.1 Owner Representative

On or before the date services are to commence under this Agreement, the OWNER shall
designate an authorized representative (the "Authorized Representative™) to administer this
Agreement, OWNER may change its authorized representative by written notice as provided in
this Agreement. Said Authorized Representative shall have no authority to obligate the
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OWNER to spend money, to alter or amend this Agreement, or to accelerate, suspend or stop
work hereunder.

3.2 Permits

The OWNER shall be responsible for obtaining and maintaining all necessary permits, licenses
and other governmental or private party approvals and for the payment of all fees required for
ownership and operation of the WTF and the equipment owned by the OWNER and used in
connection with the WTF, or provided by OWNER to OPERATOR for such use, OPERATOR
shall assist the OWNER, including but not limited to by providing accurate and complete

information promptly.

3.3 Taxes

The OWNER shall be responsible for all real estate, personal property, utility, excise, and sales
tax applicable to the WTF or equipment that the OWNER owns. OPERATOR shall be
responsible for vehicle excise tax of vehicles it owns or leases and sales tax on consumable

supplies.

The OWNER shall providle OPERATOR with a certificate evidencing that the OWNER is
exempt from sales tax,

3.4 Support

The OWNER shall permit use by OPERATOR, without charge, of all equipment, structures and
- facilities under its ownership and assigned {o the WTF, The OWNER shall provide OPERATOR
with all information which the OWNER has under its control and which is necessary to operate
and maintain the WTF. The OWNER, however, does not warrant or guarantee the accuracy or

completeness of said information.
3.5 Expenditures for Major Maintenance and Repairs

The OWNER is responsible for undertaking and payment for Expenditures for Major
Maintenance and Repairs in excess of the Maintenance Limits as set forth in Section 5.

3.6 Notice of Litigation

if the OWNER or OPERATOR receives notice of or undertakes the defense or the prosecution of
any actions, claims, suits, administrative or arbitration proceedings or investigations in
connection with the WTF, the party receiving such notice or undertaking such prosecution shall
give the other party timely notice of such proceedings and shall inform the other party in advance

of all hearings regarding such proceedings.
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SECTION 4, TERM AND TERMINATION

4,1 Term

Services by OPERATOR under this Agreement shall commence on November 1, 2011 and
terminate on November 1, 2016 (the "Initial Term"), unless this Agreement is renewed or

terminated as provided herein.

4.2 Renewal

The OWNER may elect to extend the Initial Term of this Agreement for an additional five year
term (Renewal Term). If the OWNER so elects, it shall so notify the OPERATOR and the
OWNER and OPERATOR shall meet not later than one-hundred and-eighty (180) calendar days
prior to the end of the Initial Term, The payment to the OPERATOR during the Renewal Term
shall be as provided for the initial term using the same annual escalation factor.

4.3 Termination

This Agreement may be terminated for breach or default (collectively, "breach"), but only if (i)
the breach is a material one; (ii) the party claimed to have committed the breach has received
written notice of such breach given in accordance with Section 7 of this Agreement ("Notices"),
which notice shall state with reasonable specificity the breach complained of and which shall
state that the claimed breach is of such a nature that if, in the opinion of the non-breaching party,
would give the non-breaching party a right to terminate this Agreement unless the breach is
cured as set forth below; and (iii) the party claimed fo have breached shall have neither cured the
breach within a reasonable time, but in any event within not less than ten (10) nor more than
thirty (30) days from the date of its receipt of written notice of breach or, with respect to a breach
which cannot be cured within said period, shall have failed to take within said period reasonable
steps to cure same and diligently continued fo prosecufe such cure. If the breach has been cured
within said period, or reasonable steps to cure same commenced within said period and diligently
prosecuted, the same shall not constitute cause for the termination of this Agreement. It is
expressly understood and agreed that the notice required and the right to cure afforded by this
provision shall apply to each and every obligation of the parties under this Agreement, whether

the obligation is a general or specific one.

In the event the Agreement is terminated by either Party, OPERATOR shall, at the OWNER'S
option, designated by written notice to OPERATOR given with Notice of Termination, continue
to provide the Services as set forth in this Agreement for up to one hundred and twenty (120)
calendar days, as the OWNER may determine, beyond the date of delivery of such Notice of
Termination, and this Agreement shall continue in full force and effect during such period.

In the event that funds are not appropriated or otherwise made available for continuation of this
Agreement for any year succeeding the first year of this Agreement, OPERATOR shall have the
right to terminate this Agreement upon not less than sixty (60) days prior written notice to the
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OWNER (or written notice given not less than fifteen days after receiving notice of non-
appropriation or non-availability, if such notice is received less than 60 days before the effective
date of such event), effective as of the date beyond which funds are not appropriated or
otherwise made available, In the event of any such termination pursuant to this Section, the
OPERATOR shalil assist the OWNER with the transition of Services to the OWNER or its
designee, provided, however, the OPERATOR shall not be obligated to provide the Services
following the date beyond which funds are not appropriated or otherwise made available for
payment to the OPERATOR, The parties acknowledge that Chapter 30B of the Massachusetts
General Laws provides for termination of this Agreement by the OWNER under certain

circumstances.

In the event that the Facilities are damaged or destroyed rendering it incapable of processing
water and the OWNER determines it is in best interest of the towns to permanently shut down
the Facilities, the OWNER and OPERATOR shall each have the right, upon 90 days prior
wriiten notice to the other party, to terminate this Agreement, (This right of termination shall be
independent of, and separate and apart from, the termination provisions relating to breach set

forth herein)

Notwithstanding any provision to the contrary, if, in the OWNER'S sole discretion, there is an
emergency situation, including but not limited to a danger to public health or safety, or a danger
to the public water supply, the OWNER may without waiving any other right or remedy it may
have, terminate or suspend this Agreement, in whole or in part, for said emergency, then the
OWNER'S action shall be treated as a termination for convenience or Force Majeure, as the
OWNER may designate, If the OPERATOR is at fault, solely or in part, the termination may be
deemed for cause, at the OWNER'S discretion. In the event of such a termination or suspension
the OWNER or its designee may take over all or any portion of the services being provided

under the Agreement,
The OPERATOR shall have no damages for delay or hindrance.

In the event of termination before the expiration of the applicable term, all finished work and
documentation, complete and incomplete, shall be delivered to the OWNER. The OPERATOR
shall be entitled to receive payment for any work performed and accepted under this Agreement
which was completed prior to the date of termination, but shall have no right to additional
amounts, including but not limited to lost profits, indirect, incidental, consequential or punitive

damages.

Notwithstanding any other provision of this Agreement, the OWNER reserves the right at any
time in its absolute discretion to suspend or terminate this Agreement in whole or in part for its
convenience upon thirty (30) days written notice to the OPERATOR. If any portion of this
Agreement so suspended is not recommenced by written notice of the OWNER within the time
period specified in the written notice of suspension, the suspended portion of this Agreement
shall thereupon be deemed terminated as to that portion for the convenience of the OWNER in
accordance with this provision. The OWNER shall incur no liability by reason of such
termination for convenience except for the obligation to pay for work performed and accepted
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and for reimbursable expenses accruing through the date of termination less any offset or claim
of the OWNER, Such obligation shall not exceed the available appropriation, The OPERATOR
shall have no right to recover other amounts, including but not limited to amounts for lost

profits, or consequential damages.
SECTION §, BASE PAYMENT

5.1 Base Payment

From November I, 2011, the OWNER shall pay OPERATOR as payment ("Base Payment")
for equipment, materials, and utilities provided and the services performed pursuant to this
Agreement, the sum of $31,171.08 per month or part thereof, for the first year with adjustments
as specified hereafter.

5.2 Annual Adjustment

- Adjustments to the Annual Fee and Maintenance and Repair Limit shall be made in accordance
with Exhibit A — Annual Fee Adjustment Formula

5.3 Flow Adjustment

The Base Payment stated above is for the operation and maintenance of the WTF at the existing
Average flow characteristics at the commencement of this Agreement. The Baseline Condition
is 1,400,000 gallons per day calculated as an average annual day flow. The 12-month period for
the calculation will begin on the initial date of the Agreement. A calculated annual average day
flow which is exceeded by 20% or more of the Baseline Condition shall be the basis for a Base

Payment adjustment.
5.4 Major Maintenance and Repairs

OPERATOR shall pay for Major Maintenance and Repairs necessary during the term of this
Agreement, provided that the aggregate amounts which it shall be required to pay for all such
items shall not exceed $30,000 per year. The AWJWA may authorize expenditures from this
account for those items whose total dollar value exceeds $2,000, The aggregate amount for
Major Maintenance and Repairs shall not be adjusted annually thereafter. The OWNER shall
pay OPERATOR for all costs incurred over the aggregate amount for Major Maintenance and
Repairs, at a multiplier of 15% times actual cost, provided that the OPERATOR first obtains
prior written approval for such expenditures, including certification as to the availability of an
appropriation, and further provides the OWNER with complete and accurate supporting
documentation justifying the expenditure, as the OWNER may request. The Owner shall have
the right at any time to review any and all of the OPERATOR'S records regarding its services
under this Agreement. In the event that at the end of any Agreement year any of the aggregate
amount for Major Maintenance and Repairs remains unspent and uncommitied for payment of
any services or goods ordered prior to the end of such ycar, OPERATOR shall return 100 percent
of such savings to the OWNER by crediting the OWNER the amount of such saving(s) on
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OPERATOR'S invoice to the OWNER prepared afler the amount of savings has been
determined, but in no event later than the invoice due for the last month in the quarter
immediately following such year. Any such savings realized during the last year of this
Agreement shall be credited on OPERATOR'S last invoice to the OWNER.

5.5 Changes in Scope of Services

In the event that OPERATOR proposes that it perform additional work or services involving the
management, operation, maintenance, or repair of the WTF where such services or work exceeds
or is a change in the Scope of Services provided for in Section 2 of this Agreement, OPERATOR
shall first request an amendment to this Agreement. Such amendment, if approved, shall be
executed by both parties and certified as to the availability of funds.

Changes in the Scope of Service include, but are not limited to, requests for additional services
or materials by the OWNER, additional services performed or materials supplied meeting new or
changed government regulations or reporting requirements, including changed effluent standards
which increase the cost of operating WTF, and changes arising from construction or modification
of the WTF. The OWNER shall not be obligated to pay OPERATOR for additional work
constituting Changes in the Scope of Service unless the OPERATOR has first obtained written
approval from the OWNER as set forth above, except for service performed or materials
supplied in the event of any emergency as set forth herein (in which case OPERATOR shall seek
to notify OWNER of same as soon as feasible and in any event not less than 24 hours)

5.6 Invoice Processing and Payment

Section 5.6 of the Contract, entitled invoice Processing and Payment, is amended to read, in
whole, as follows;

The OWNER shall make monthly payments to OPERATOR of amounts due as Base Payment
based on the monthly invoice from the OPERATOR for work performed and accepted.
OPERATOR also shall invoice the OWNER monthly in arrcars for all other amounts due. The
OPERATOR shall provide such additional supporting documentation as the OWNER may

request,
SECTION 6, INDEMNIFICATION

6.1 Indemnification

The OPERATOR hereby indemnifies and shall at all times save and hold harmless the Town of
Ashburnham, Town of Winchendon, and the Ashburnham Winchendon Joint Water Authority
(OWNER), and its respective officers, attorneys, employees, and agents, from and against any
and all claims (including workers' compensation and wage claims) demands, .suits, actions,
liabilities, damages, penalties, judgments, and costs and expenses, including without limitation
the costs and expenses of litigation, of or by anyone that in any way is caused by, arises out of,
or is occasioned by the performance, activities, operations, conducts, negligence, or omissions of
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the OPERATOR, or any of its subcontractors, or the agents or employees of either, regardless of
whether or not they are caused in part by a party indemnified hereunder.

The OPERATOR'S liability for performance or non-performance of any obligation arising under
the Agreement (whether arising under breach of contract, tort, strict liability, or any other theory
of law or equity) including, but not limited to, its indemnity obligations specified in this Section,
shall not exceed $10,000,000 cumulatively for the duration of the Agreement; provided that the
foregoing limitation shall not apply to: (i) any amounts recoverable pursuant to the insurance
maintained by the OPERATOR pursuant to Section 6,2; (ii) any losses resulting from the gross
negligence or-willful misconduct of the OPERATOR or the OPERATOR'S subcontractors,
employees or agents in breach of the OPERATOR'S obligations under the Agreement.

Neither party nor their affiliated companies, nor the officers, agents and employees or
contractors of any of the foregoing, shall be liable to the other in any action or claim for
consequential or special damages, loss of profits, loss of opportunity, loss of product, Any
protection against liability for losses or damages afforded any individual or entity by these terms
shall apply whether the action in which recovery of damages is sought is based on contract, tort
(including sole, concurrent or other negligence and strict liability of any protected individual or
entity), statute or otherwise, To the extent permitted by law, any statutory remedies which are

inconsistent with these terms are waived.

6.2 Operator Insurance

OPERATOR shall obtain and maintain the following occurrence basis insurance during the term
of this Agreement with companies authorized to do business in Massachusetts:

A. General Liability Insurance including broad form endorsement, XCU, and
contractual requirements in the amount of not less than $2,000,000.

B. Vehicle and Equipment Liability Insurance in the amount of $2,000,000 for collision,
comprehensive, bodily injury and property damage.

C. Worker's Compensation Insurance for all OPERATOR employees employed at the
WTF, including Employer's Liability Insurance in an amount not less than
$1,000,000 for each accident.

D. Umbrella Liability of $5,000,000 for each occurrence.
E. Incorporate the Indemnification Provision included in Section 6.1,

F. Insurance details, including the identity of the insurer, the terms of the insurance and
insurance conditions shall be subject to approval by the AWIJWA,

At the commencement of this Agreement, OPERATOR shall furnish the OWNER with
satisfactory proof of such insurance, and each policy shall require a 30-day notice of cancellation
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to be given the OWNER while this Agreement is in effect. These policies shall be in effect at the
time OPERATOR takes possession of the WTF.

The OWNER shall be named as an additional insured under these policies, with the exception of
the Worker's Compensation Insurance, during the term of this Agreement, The Certificate
Holders shall be the Procurement Officer, 32 Main Street, Ashburnham, MA, 01430 and the
Procurement Officer, 109 Front Street, Winchendon, MA 01475. The cancellation provision of
said policies, as evidenced by the insurance certificate, shall state that the Insurer shall not cancel
or reduce the coverage without 30 day notice to the Certificate Holders.

The OWNER may require that the OPERATOR obtain additional coverage for any particular
project or item of work, including but not limited to construction, requiring an amendment to this

Agreement,
SECTION 7, MISCELLANEOUS

7.1 Relationship

The relationship of OPERATOR to the OWNER is that of independent contractor and not one of
employment. None of the employees or agents of OPERATOR shall be considered employees of
the OWNER, For the purposes of all state, local and federal laws and regulations, the OWNER
shall exercise primary management and operational and financial decision-making authority,

7.2 Nondiscrimination

OPERATOR shall refrain from unlawful discrimination in employment and shall undertake
appropriate affirmative action.

7.3 Entire Agreement; Amendments

This Agreement contains the entire agreement between the OWNER and OPERATOR and
supersedes all prior or contemporancous communications, representations, understandings, or
agreements. This Agreement may be modified only by a written amendment signed by both

parties, certified as to the availability of funds.

7.4 Headings, Attachments and Exhibits

The headings contained in this Agreement are for reference only and shall not in any way affect
the meaning or .interpretation of this Agreement. The Attachments to this Agreement shall be
constructed as an integral part of this Agreement and are incorporated herein. The documents so

attached are as follows:
OPERATOR'S Proposal (Attachment 1)

OWNER’S Request for Proposals including addenda (Attachment 2)
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7.5 Waiver

The failure on the part of cither party to enforce its rights as to any provision of this Agreement
shall not be construed as a waiver of its rights to enforce such provisions in the future.

7.6 Assignment and Subcontracting

This Agreement shall not be assigned by either party without the prior written consent of the
other. Any subcontractor of services by OPERATOR shall be subject to the prior approval of the
OWNER, which approval shall not be unreasonably withheld or delayed, and OPERATOR shall
require that its subcontractors comply with the terms and conditions of this Agreement, as it

applies to the Subcontract(s).
7.7 Access and Inspection by OWNER

The OWNER shall have the right at any time to inspect the WTF and equipment. OPERATOR
shall provide the OWNER with access, to the OPERATOR'S financial and operating records
related to the WTF for the purpose of auditing costs and/or verifying OPERATOR'S

performance under this Agreement.
7.8 Cooperation with Other Contractors

The OPERATOR shall cooperate with the OWNER'S Consulting Engineer to provide any data
and opinions relative to the operation, performance, and maintenance of the Facility and its
appurtenances and related equipment as may be required for the OWNER.

7.9 Force Majeure

Neither party shall be liable to the other or deemed to be in breach under this Agreement for any
failure to perform, including, without limitation, a delay in rendering performance due to causes
beyond its reasonable control such as an order, injunction, judgment, or determination of any
Court of the United States or the Commonwealth of Massachusetts, an Act of God, war, civil
disobedience, extraordinary weather conditions, labor disputes, or shortages, or fluctuation in
electric power, heat, light, or air conditioning, Dates or time of performance shall be extended
automatically to the extent of such delays, provided that the party whose performance is affected
promptly notifies the other of the existence and nature of such delay, It is agreed, however, that
since the performance dates of this Agreement are important, continued failure to perform for
periods aggregating five (5) days or more, even for causes beyond the control of OPERATOR,
shall be deemed to render performance impossible and the OWNER shall thereafter have the
right {o terminate this Agreement in accordance with the provisions of Section 4,3 regarding
emergency situations and/or the OWNER'S right of termination for convenience.

7.10 Documentation
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All repots, records, plans, maps, readings, and other documentation, stored on whatever media,
prepared by the OWNER or OPERATOR is the property of the OWNER.

7.11 Governing Law

The Agreement shall be governed by and construed in accordance with the laws of the
Commonwealth of Massachusetts, exclusive of its choice of law rules.

7.12 Notices

Al notices shail be in writing and shall be delivered in person or transmitted by certified mail,
return receipt requested.

Notices required to be given to OPERATOR shall be addressed to:

Area Manager

Veolia Water North America — Northeast, LL.C
1115 West Chestnut Street, Suite 303
Brockton, MA 02301

Notices required to be given to the OWNER shall be addressed to:

Town Administrator and Town Manager

Town of Ashburnham Town of Winchendon
32 Main Street 109 Front Street
Ashburnham, MA01430 Winchendon, MA01475

Changes in addresses shall be transmitted to the other party by like notice. All addresses must
include a street address.

7.13 Severability

Should any part of this Agreement for any reason be declared invalid or void, such declaration
shall not affect the remaining portion, which shall remain in full force and effect as if this
Agreement had been executed with the invalid portion eliminated.

[END OF TEXT THIS PAGE]
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IN WITNESS WHEREOF, the parties have duly executed this Agreement cffective as of the
date first above written.

ASHBURNHAM AND WINCHENDON

ATTEST: JOIN VATVER COMMISSION
‘ By: (]//A-\ @/

ATTEST: O
) Wincyd&n Town Manager

APPROVED AS TO FORM:

vy O Abdeore s FA

Authority’s Counsel

-~
- ~

Approved as to the availability of an appropriation in the amount of §

By: D")ﬂ(\& s ¢ B&\@\m&\&&\ RO e,

Ashburnham Town Accountant Winchendon Town Accountahit

OPERATOR: Qy@
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July 6, 2011

Ashburnham & Winchendon Joint Water Authority
32 Main Street - Fairbanks Memorial Town Hall
Ashburnham, Massachusetts 01430

Attenition: Mark Petersen

Subject: Volume?2 - Part 2 - Cost Informatjon

Proposal for Providing Contract Operatlons and Maintenance Services

Dear Mr. Petersen:

As partner to the Ashburnham & Winchendon Joint Water Authority (AWJWA) for the operations, maintenance
and management (O&M) of your Water Filtration Plant and associated facilitics, Veolia Water North America -
Northeast, LLC (Veolia Water), is pleased to provide our Cost Information proposal for the renewal of this

partnership.

This Cost Proposal submittal is based on our sepafate Qualifications and Specific Services (Technical) Proposal,
Volume 1, which presents our detailed technical and management plan for confinuing to meet the specific
requirements of the water operations under this renewal contract,

- As the only firm that has operated this plant since it first came on-line a decade ago, we offer a unique
understanding of the facilities, your operations, as well as the needs of your two communities, During this time, the
AWJWA and Veolia Water have worked together to meet the challenges involved in transitioning your facilities and

operations to a public-private partnership with our firm,

Our 10-year worlchistory has been characterized by an outstanding safety record in our operation, working without
a single lost-time accident since the very beginning. We have also been responsive to the needs of your citizenry,
such as during the 2008 winter storm that crippled the region in unimaginable ice and brought the normal way of
life to & sudden halt. Veolia Water mobilized our firm’s regional resources and staffed your facility on a 24-hour-a-
day basis to ensure that the communities of Ashburnham and Winchendon did not experience any disruption in
their drinking water supply. This is a prime example of the dedication and suppori Veolia Water brings in its

service to you, our valued client,

Additionally, we have maintained a commitment to cost controls and to using resources effectively. What this
means is that-we have performed the necessary repair and maintenance work with our in-house resources,
whenever possible, saving your money, while at the same time maintaining 100% continuous compliance of safe
and rellable water to the citizens of the Ashburnham and Winchendon communities,

‘We have also demonstrated our commitment through compliance, with more than 4,368 annual on-site laboratory
tests of the drinking water produced. Those tests include pH, chlorine, turbidity, phosphate and fluoride levels,
Since 2001, we have generated over 3.6 billion gallons of drinking water with no regulatory violations for exceeding
rhaximum concentration limits, In 2010, the Water Filtration Plant produced almost 386 million gallons of water,
and averaged 0,06 nephelometric turbidity units (NTU) for turbidity and zero for total coliform.

This new procurement process provides Veolia Water with the opportunity to renew our commitment, which
* remains focused on providing you with continuity in service, staff and quality of work, backed by our regional and
national resources. What this means is that there will be no need for a costly transition, and the staff that you know

and trust will remain in place,

VEOLIA WATER NORTH AMERICA - NORTHEAST, LLG
1115 Wast Chasinul Streal, Sufte 303, Brockion, MA 02301
TELEPHONE: 508.884.0044 ~ FAX: 508 894,0058

wyw veollawalome.oom




Mr, Mark Petersen Page2

Ashburnham & Winchendon Joint Water Autherity
July 6, 2011

Under this new contract, Veolia Water’s Primary Operator and Project Manager, John Fritsch, and his Secondary
Operator, Adam Testagrossa, will remain in place to manage the day-to-day operations of the water plant and
associated facilities, They will continue to be supported by Veolia Water’s regional management team under the
leadership of our Area Manager, John Oatley; he, like Mr, Fritsch, has been part of the Veolia Water team in the
New England region for nearly 20 years, Our regional management and project support group wosks with our local
O&M team and the AWJWA to ensure the delivery of project services that meet your needs. They also ensure that
this project benefits from the broad base of regional, national and international resources that our firm offers,

In supporting this project, we will continue to bring to bear the technical and management resources of Veolia

Water in the Northeast, which includes over 200 operations professionals located within 100 miles of this project, as

well as our firm’s North America resource base, which numbers more than 3,100 employees, Over the years, our

firm has mobilized technical and management experts to the AWJWA project to address key challenges, These

services are part of the overall value that Veolia Water delivers under our current contract, and which we will
. continue to provide under this renewal contract. :

~ In summary, we will continue to provide an O&M, technical and management resource base that is unmatched, all
in close proximity to Ashburnham and Winchendon~—~making Veolia Water the continued “Highly Advantageous™

choice in this area.

In addition, Veolia Water is the largest water and wastewater O&M services provider in the region, with more thana
quarter century of experience in Massachusetts, Through our base of resources and expertise in the region, we will
continue to meet all of the operations and support needs of this project under the renewal contract. Our experience
includes the O&M of municipal water treatment and supply facilities, with more than 100 municipal water plants
operated under almost 170 long-term contracts with municipalities throughout North America. We look forward to
continuing to bring the benefits of our resources and experlence to your facilities operations,

We have prepared our Cost Information proposal, and our separate Qualifications and Specific Services (Technical)
proposal, in compliance with the requirements of your Request for Proposal (RFP), and the Addenda issued to that
(including Addendum No. 1, dated June 21, Addendum No, 2, dated June 21, and Addendum No. 3, dated July 1)
which are acknowledged through this letter. The required ProposalfBid Bond, in the amount of 5% of the
Proposal/Bid price, is provided as an attachment with the cover letter of the executed original of this velume,

As President of Veolia Water in the Northeast, I have executed this Proposal submittal, and a copy of my signature
authority is included with this letter. T can affirm that this Proposal is made in good faith and that Veolia Water is
prepared to enter into good-faith negotiations with the AWJWA to develop a mutually acceptable O&M services
agreement for the renewal contract, Our contact person as this procurement moves forward will be;

M. John Oatley - Area Manager
Veolia Water North America - Northeast, LLC - 1115 West Chestnut Street, Suite 303, Brockton, MA 02301

Telephone: 508/436-7700 - Cell: 401/265-4967 - Pax;: 508/256-0579 - E-mail: john.oatley@veoliawaterna.com
I invite you to contact Mr. Oatley or me should you have any questlons with regard to this Proposal or need any

additional information, We very much look forward to your review of this submittal and the next steps in this
procurement process for the renewal of our current operations partnership.

Keavin L, Nelson #President
Veolia Water North America — Northeast, LLC

Attachments:

~ Certificate of Secretary (signature authority)
- Bid/Proposal Bond

@) veoua
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CERTIFIGATE OF ASSISTANT SECRETARY
OF
VEOLIA WATER NORTH AMERICA-NORTHEAST, LLC

The undersigned, Kathleen Lynch, Assistant Secretary of Veolia Water North America-
Northeast, LL.C, a Delaware limited liabliiity company {the “Company"), does hereby certify that
Keavin Nelson is the duly elected President of the Company and in such capacily is authorized
to negotlate and execule contracts and make related commitments with regard to the following

project

CONTRACT OPERATIONS & MAINTENANCE
FOR ASHBURNHAM & WINCHENDON JOINT
WATER AUTHORITY WATER FILTRATION PLANT

(N WITNESS WHEREOF, | have hereunto set my hand and affixed the seal of the Company
this 21® day of June, 2011,

Kathleen L‘f’mclUAssléTemt Secretary

.

SEAL




QPE S COST INFORMATION (5 YEAR CONTRACT

August 11, 2011 through August 10, 2012

A. TREATMENT PLANT

Labor

Chemicals

Electrical Costs

Heatihg ol

Materlal, Supplfes & Preventative Maintenance/Repairs
Residuais Sludge Disposal

Vehicles/Equipment

Miscellaneous
Subtotal

B. 'MAJOR MAINTENANCE & REPAIRS*
TOTAL ANNUAL OPERATING COST (YEAR 1)

*Escalatlon clause will not apply to these items.

$ 139,846
$ 33,778
¢ 85,889
S _4,000
$ 55,889
$ 14,400
$ 5,000
$ 26,450

$ 365,053

$ 30,000

$ 395,053

Annual Escalation 2,85 % for 5 year contract.
CYEART © ANNUALOPERATING COST
YEAR 2 $405,457
YEARS $416,158
YEAR 4 $427,163
TOTAL $2,082,313
—

Company Gonfidentlal - Trade Secrel and Proprietary Information « Veolia Water
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September 19, 2011

Ashbumham & Winchendon Joint Water Authority
32 Main Street - Fairbanks Memorial Town Hall
Ashbumham, Massachusetts 01430

Attenlion:  Mark Petersen
Subject: Volume 2 ~ Part 2 - Cost Information
Amended Price Proposal for Providing Contract Operations and Maintenance Services

Dear Mr. Petsrsen:

As pariner o the Ashbumham & Winchendon Jolnt Water Authority (AWJWAY] for the operations, maintenance
and management (O&M) of your water filtration plant and associated facllities, Veolla Water North America -
Northeast, LLC (Veolla Water), is pleased to provide our amended Cost Information proposal for the renewal of

this parinership.

These revised costs address the items that you requested and are based on the scope of services outlined in our
oifginal Proposal submittal of July 8, 2011 (Qualificaions and Specific ServicesfTechnical Proposal) for
continuing to meet the specific requirements of the water operalions. That submitte! was based on the proposad
contract that was provided as Addendum No. 2 (June 21, 2011) fo the Request for Proposals (RFP) by the

AWJWA,

We have prepared this amended Cost Information proposal in compliance with the requirements of the original
RFP (and Addenda), and with the understanding that the new contract execulion and application with be handled
in the same manner as it has been-for the prior contract term, including the deletion of a performance bond
requirernent. Included with this letter is the revised Operations Cost Informalion form {Price Proposal).

As the President of Vieolia Watar in the Northeast, ! have executed this revised Cost Information/Price Proposal

submittal. Our contact person for this procurement remains:

Mr. John Qatley - Area Manager :

Veolla Water North America - Northeast, LLC

1115 West Chestaut Street, Suite 303, Brockton, Massachusetts 02301

Telophone: 508/436-7700 - Cell: 401/265-4967 - Fay: 508/256-0579 -

E-mall: john.catley@veoliawaterna.com
Iinvite you to contact Mr. Oatley or me should you have any questions with regard to this revised pricing submittal
or need any additional information. We very much look forward lo your review of this submittal and the next steps
in this procurement process for the renewal of our current operations partnership.

Sincerely yours,

cavin L, Ne%em

 Veolia Waler North America — South, LLC
Attachment: Operatlons Cost Information Form — Revised

VEQLIA WATER NORTH AMERICA ~ NORTHEAST, LLC
1115 Wes{ Chestiul Streel, Suite 303, Brockton, MA 02301
TELEPHONE: 508.8694.0044 - FAX: 503.494,0058

v veollawalema.com
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- DPERATIONS COST INFORMATION (5 YEAR CONTRACT)

August 11, 2011 through August 10, 2012

A. TREATMENT PLANT

tabor $ 139,846
Chemicals SR ENEL]
Electrical Costs & 85869
Heating Oil S_ 4,000
Material, Supplies & Preventative Maintenance/Repairs $ 50,888
Residuals Siudge Disposal $ 14,400
Vehicles/Equipment $ 5,000
Miscellaneous § 10450
Subtotal $ 344,053
B, MAIJOR MAINTENANCE & REPAIRS* S 30,000
TOTAL ANNUAL OPERATING COST (YEAR 1) S 374,083
*Escalation clause will not app_!y to these items,
Annual Escalation 2.85 % for 5 year contract.
YEAR ANNUAL OPERATING COST
YEAR 2 $383,850
> YEARZ $393,043
YEAR 4 Sfﬂ 4316
oraL $1,971,156

Company Confidentlal - Trade Secrel and Proprietary tnformation - Vealfa Water
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June 13, 20086

Ashbumham Winchendon Joint Water Authority
Town of Ashburnham

32 Main Street
Ashburnham, MA 01430

Dear Mr, Chairperson:

The letter serves as conditions for renewal of the contract between Veolia Water North
America — Northeast LLC {formerly USFiiter Operating Services) and the Ashburnham

Winchendon Joint Water Authority.

The first condition is acknowledgment that the contract will renew on August 1, 2006 for

a period of 5 consecutive years.

The second condition is the contract fee wiil be escalated usmgthe Boston Brockton
ad as+tub oo

Nashua (BBN) CPI mdex G vk by dooy s frsov
Acgast ZpE «5‘ Gencin AN j @e%

The third condition is the new repair and maintenance fee wm stdrt at 0 at the
—  beginning of the new contract tarm and will escalate using the Bostoh Brockton Nashua

(BBN) CP! index.

tis my pleasure to present this to the Board. Each Town Manager and the Joint Water
Authority Chairperson must sign below. Once we agree upon the terms, we will amend
the contract accordingly. Please sign and print name and fitle along with date.

Véolia Representative

Ashbumham Joint Water Authority Chairperson m ‘//

Winchendon Town Manager

Ashburnham Town Manager 7,/. y
¢ el

Veolla Water North America
Mortheast LLC

436 Mechanie Street
Laominster, MA 01453
f‘nll 9?3 333 ?739




Amendment One
. to the _
Contract for Operations and Maintenance between Ashburnham &
Winchendon Joint Water Authority Water Filtration Plant
and
Veolia Water Noxth America Operating Services- Northeast, LLC (f/k/a U.S.
Filter Operating Services, Inc.)

day of , by

THIS AMENDMENT to the Agreement is entered into on this
and between:
The Town of Ashburnham, located at 32 Main Street,
Ashburnham, Massachusetts and the Town of Winchendon,

located at 109 Front Street, Winchendon, Massachusetts, acting by
and through_.,the Ashburnham Winchendon Joint Water

Authority (“AWIWA” or “OWNER”);

and

Veolia Water North America Operating Services- Northeast, LLC, a
Delaware corporation (“VWNAOS” or “OPERATOR”), formerly known as U.S.

Filter Operating Services, Inc., with offices at Metro South Executive Park
1115 West Chestnut Street, Suite 102, Brocton, Massachusetts 02301,

WHERE‘AS, OWNER and VWNAOS entered into that certain Contract for Operations and
Maintenance dated August 1, 2001 (the “Contract™); and,

WHEREAS, the parties now desire to modify selective portions of the Contract, all as set forth
herein;

NOW, THEREFORE, in mutual consideration herein described and other good and valuable
consideration, receipt of which is hereby acknowledged, the parties agree as follows:

Section 5.6 of the Contract, entitled Tnvoice Processing and Payment, is amended to read,
in whole, as follows:

L.

The OWNER shall make monthly payments to OPERATOR of amounts due as Base
Payment based on the monthly invoice from the OPERATOR for work performed and
accepted. OPERATOR also shall invoice the OWNER monthly in arrears for all other
amounts due. The OPERATOR shall provide such additional supporting documentation

as the OWNER may request.

Amendment One




Within thirty (30) days from the invoice date, the OWNER shall make monthly payment to
the OPERATOR for the work performed and accepted, based on the said monthly invoice.

Within thirty (30) days of receipt of the final monthly invoice for the Initial 5-year Term,
if Contract is not renewed, or Renewal Term, if Contract is renewed, the OWNER shall

pay the OPERATOR the entire balance due on the Confract,

2. OWNER will pay to OPERATOR within ninety (90) days of this Amendment, all
amounts held by the OWNER as retainage under the Coniract.

3. Section 6.3 of the Contract, entitled Performance Bond, is deleted in its entirety.

4, Any section or sub-section of the Contract that references a “performance bond” is to be
read consistent with this Amendment but is otherwise enforceable as if not amended.

5. OWNER warrants that it has made no claim or demand on any performance bond issued
by or on behalf of the OPERATOR and knows of no reason why any such performance

bond may be released in full and terminated.

6. This Amendment shall take effect upon the date entered unless otherwise provided for
herein.

7. All terms of the Contract not specifically amended or modified by this instrument shall
remain unmodified and in full force and effect.

June 2004 Revision



WHEREFORE, both parties indicate their approval of this Amendment by their signature below
and each party warrants that all action necessary to bind the parties to the terms of ﬂus

Amendment has been taken.
Ashburnham and Winchendon

Ashburnham and Winchendon
Joint Water Commission JoinCo7‘ission
By A? q {\ %
Ashbumham Town Adminlstrator Br/ Wg
print Name: K210 &, 151003 e g Mo K]’(E\M@

TnleT/wn Administrator Title: TR W\A@f—d\,
6}1&///0@ Date: é//{ CZ!/OL

Veolia Water NA
Operating Services- Northeast, LL.C

Date:

Ashburnham and Winchendon
Joint Water Commission

By: By:
Veolla Water NA-Northeast, LLC
Print Name: 7E I n\ Print Name:
Title: _ Chmap, e (- A Title:
Date: S~ t—0L Date:

June 2004 Revision
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CONTRACT FOR OPERATIONS AND MAINTENANCE

Between

Ashburnham & Winchendon Joint Water Authority
Water Filtration Plant

and

U.S. Filter Operating Services, Inc.

August 2001
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SECTION 1, INTRODUCTION

On this, the /_{_ day of é"/—&qf , 2001, the Town of Ashburnham, located at 32
Main Street, Ashburnham, Massachusetts and the Town of Winchendon, located at 109
Front Street, Winchendon, Massachusetts, acting by and through the Ashburmnham
Winchendon Joint Water Authority (AWIWA or OWNER) and US Filter Operating
Services, Inc, located at 200 Cordwainer Drive, Suite 202, Norwell, Massachusetts
02061, a corporation (OPERATOR) do hereby agree as follows:

SECTION 2, SCOPE OF SERVICES

Pursuant to this Agreement, the OPERATOR shall supervise, operate, maintain, and
repair the Water Treatment Facilities (WTF) as set forth in this Section 2, the OWNER'S
RFP, including but not limited to the Requirements set forth therein and the
OPERATOR'S Proposal set forth in Attachment 1 hereinafter jointly referred to as the
“Scope of Service” and as provided for elsewhere under this Agreement. Each party
hereto agrees that it shall cooperate in good faith with the other, its agents and
subcontractors, to facilitate the performance of the mutual obligations set forth in this
Agreement, In the event of any irreconcilable conflict between the Request for Proposals
and the Operator’s Proposal, the requirements providing the greatest benefit to the Owner
shall govern. Neither party shall take advantage of any obvious error or omission in the
Contract Documents. Any apparent discrepancies shall be submitted to the Engineer for
determination, whose decision thereupon shall be conclusive.

2.1 OPERATION

The OPERATOR shall comply with all aspects of this Agreement, perform its duties and
responsibilities in accordance with 310 CMR 22 Massachusetts Drinking Water
Regulations as applicable to OPERATOR'S services hereunder, and operate the WTF in
compliance with the all federal, state, and local laws and regulatory requirements and in a
workmanlike manner in accordance with the best practices in the water industry.

2.2 MAINTENANCE

OPERATOR shall perform in a good and workmanlike manner any and al} major repairs,
capital improvements, and all routine maintenance, consisting of preventative
maintenance tracking, corrective maintenance scheduling and spare parts inventory
control, cleaning and lubrication of service equipment, equipment inspections and
adjustments, and building and grounds janitorial services for the WTF and to all
equipment, vehicles, and instrumentation provided to OPERATOR by the OWNER
through this Agreement, and any and all other appropriate maintenance, all such
maintenance 10 be performed in a good and workmanlike manner in accordance with the
industry standards. OPERATOR shall keep the Treatment Facilities in a neat and orderly
condition.
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2.3 OTHER OPERATIONS SERVICES
2.3.1 Disposal of Residuals Sludge

As the agent for the OWNER, OPERATOR shall engage a hauler or haulers to dispose of
residuals sludge. All waste, residuals sludge and/or byproduct treated and/or generated
during OPERATOR’s performance of the Scope of Services is and shall remain the
property of the OWNER,

2.3.2 Testing and Laboratory Analysis

OPERATOR shall perform the sampling and laboratory analysis required by state
regulations as well as that customary for process control. Laboratory procedures and
analysis shall conform to the current edition of Standard Method for the Exqmination of
Water and Wastewater, OPERATOR shall prepare the data for all permit monitoring and
operating reports and shall deliver such results to the OWNER and submit such results to
all required regulatory agencies,

2.4 TECHNICAL SUPPORT

OPERATOR shall provide on-call backup advice in process control, management,
maintenance and plant repair to assist the WTF Staff and ensure performance of
OPERATOR'’s obligations under this Agreement.

2.5 STAFFING

OPERATOR shall provide all aspects of managerial services to ensure operation of the
WTF including personnel administration, treatment, public relations, and
communications necessary for the operation, maintenance, and repair of the WTF.

Only OPERATOR employees experienced in water systems shall staff the WTF and shall
have the operator certifications required by state regulations. The staffing plan shall be
consistent with project requirements.

2.6 TRAINING
OPERATOR shall provide training in the areas of maintenance, safety, supervising skills

and laboratory skills. This training shall include both plant specific and drinking water
field related material,

2,7 SECURITY
OPERATOR shall use reasonable efforts to secure the WTF at all times using existing
security devices. OPERATOR shall be responsible for losses and liabilities arising or

resuiting from its negligence and/or willful misconduct.
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2.8 BUILDING AND GROUND MAINTENANCE

OPERATOR shall keep all floors, walls, and interior surfaces clean and paint all surfaces
as necessary. All exterior painted surface shall be kept neat, clean and repainted as
necessary at OPERATOR’S expense. Any exterior brick, block or concrete work shall be
maintained by the OPERATOR. All problems shall be reported to the OWNER.

The OPERATOR shall, at its expense, keep the exterior grounds of the Facility and al}
landscaping and grass areas in safe, clean, neat and well maintained, mowed condition.
The OPERATOR shall indemnify the OWNER as set forth in Section 6.1 caused by or
resulting from the OPERATOR’S failure to maintain such areas.

The OPERATOR shall store all trash and refuse within the WTF and shall attend 1o the
disposal thereof; shall keep all drains inside the WTR clean: shall service and deliver
goods and merchandise, required for the Operations and Maintenance of the WTEF, only
in the manner and areas designated by the OWNER; and shall conform to all reasonable
rules and regulations which the OWNER may make in the management and use of the
Facility and ensure such conformance by the OPERATOR’S employees. All floor areas
shall be kept clean and house-keeping shall at all times be orderly, safe and presentable.

2.9 COMMUNICATIONS

OPERATOR shall develop a formal communications, publicity and community relations
program in order to keep the OWNER informed about the operation and maintenance of
the WTF, OPERATOR shall deal in a professional manner with the residents, members
of the public and community groups concerned with any aspect of the operation of the
WTF.

2.10 REPORTS

OPERATOR shall maintain complete and accurate records of operations, maintenance,
repair, and improvement activities at the WTF and shall prepare and submit to the
OWNER a monthly report including a narrative summary of operations of consequence,
including significant unusual events, if any, and all data required for monthly reporting to
local, state, and federal agencies. OPERATOR shall submit to the Massachusetts
Department of Environmental Protection (MADEP) and copy the OWNER, monthly
reports required by MADEP. OPERATOR shall submit additional reports, as may be
required by law without additional payment. OPERATOR shall bring to the attention of
the OWNER any significant matter relating to the operation of the WTF which good
professional practice warrants being brought to the attention of the OWNER.,

OPERATOR shall prepare a year-to-date financial summary of expenditures. This report
shall be submitted as part of the appropriate monthly report.
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Once each year, at a time to be determined in advance by the OWNER, OPERATOR
shall prepare and submit an annual report that records significant events of the past year,
describes the status of the WTF, and compares the status to planned activities.

The OWNER shall, at any time, have the right to access and copy any and all records
relating to or arising from its services under this Agreement,

2.11 RECOMMENDATIONS ON CAPITAL IMPROVEMENTS

OPERATOR shall annually or as reasonably requested by the OWNER prepare and
submit recommendations for necessary capital repairs, replacements, and expenditures
for Capital Improvements and report on the progress of Capital Improvements previously
approved.

2,12 INVENTORY

Within thirty (30) calendar days after the signing of this Agreement, OPERATOR shall
prepare a written listing of the quantity and condition of all equipment, tools, materials,
supplies, and spare parts found at the WTF. The OWNER shall have thirty (30) calendar
days to verify and accept OPERATOR'S list. Upon termination of this Agreement,
OPERATOR shall replenish inventory substantially equal in value to the inventory
existing at the beginning of the Initial Term of this Agreement, or shall give the OWNER
credit therefor. OPERATOR shall maintain an up-to-date inventory list and shall
maintain a reasonable number of spare parts in stock (including standard lubricants, long-
lead-time replacement items, and similar items),

2.13 REPAIRS AND OTHER COSTS AND EXPENSES

OPERATOR shall pay expenses required for the normal and routine operation,
maintenance and repair of the WTF including but not limited to the following: Personnel
costs, fuels, chemicals, transportation and residuals disposal, electricity, and expendable
supplies. Unless otherwise agreed in writing by the parties, OPERATOR shall not be
required to pay the following:

. Expenses resulting from a change in Scope of Services

. Expenses resulting from a change in applicable law or regulations by any
federal, state, or local agency or authority

. Any damages which result from force majeure, as defined herein, or the
acts or omissions of the OWNER or any third party,

OWNER shall pay OPERATOR for such expenditures, provided they are authorized by

the OWNER, upon submission of reasonable documentation verifying such expenditures,
as set forth in Section 5. '
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2.14 EMERGENCY SITUATIONS

In the event of damage or destruction of the WTF or an emergency which is likely to
result in material loss or damage to the WTF or constitute a material threat to human
health or safety, OPERATOR shall notify OWNER promptly and request approval of
expenditures for emergency repairs as are necessary to mitigate or reduce such loss,
damage or threat. OWNER and OPERATOR shall cooperate in good faith in pursuing
responsible or obligated measures to mitigate any threats to human health or safety.

If at any time the OPERATOR reasonably determines that an emergency situation exists,
that there is insufficient time to comply with the requirements set forth above such that
action must be immediately taken to protect the safety of the public or employees of the
OWNER or the OPERATOR, to protect the safety and integrity of the WTF or to
minimize the immediate consequences of a force majeure, then the OPERATOR shall
take all such action as it in good faith determines is reasonable and necessary under the
circumstances. Promptly thereafter, but not more than 24 hours later, the OPERATOR
shall notify the OWNER of the event and of the OPERATOR'S response thereto.

OWNER shall make direct payment or reimburse OPERATOR for all material and
supplies, and additional other costs reasonably or unavoidably incurred by OPERATOR
in responding to emergency situation, including for emergency repairs.  Such
OPERATOR costs may, if approved and agreed upon by the OWNER, include direct
labor charges at standard OPERATOR rates, for services exceeding those required
pursuant to this Agreement, The OWNER shall not be responsible or obligated to pay any
amounts caused by or exacerbated by the OPERATOR'S failure to plan for foreseeable
gvents, or its negligence or willful misconduct.

2.15 ACCOUNTING RECORDS

OPERATOR shall maintain up-to-date financial records as they apply to the services
rendered by OPERATOR under the terms of this Agreement.

2,16 APPLICABLE LEGAL REQUIREMENTS
OPERATOR shall comply with applicable legal requirements, as the same may be in

force and effect from time-to-time during the term of this Agreement, in performing its
services hereunder,

SECTION 3, RESPONSIBILITIES OF THE OWNER
3.1 OWNER REPRESENTATIVE

On or before the date services are to commence under this Agreement, the OWNER shall
designate an authorized representative (the “Authorized Representative”) to administer
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this Agreement. OWNER may change its authorized representative by written notice as
provided in this Agreement. Said Authorized Representative shall have no authority to
obligate the OWNER to spend money, to alter or amend this Agreement, or to accelerate,
suspend or stop work hereunder.

3.2 PERMITS

The OWNER shall be responsible for obtaining and maintaining all necessary permits,
licenses and other governmental or private party approvals and for the payment of all fees
required for ownership and operation of the WTF and the equipment owned by the
OWNER and used in connection with the WTF, or provided by OWNER to OPERATOR
for such use. OPERATOR shall assist the OWNER, including but not limited to by
providing accurate and complete information promptly.

3.3 TAXES

The OWNER shall be responsible for all real estate, personal property, utility, excise, and
sales tax applicable to the WTF or equipment that the OWNER owns. OPERATOR shall
be responsible for vehicle excise tax of vehicles it owns or leases and sales tax on
consumable supplies.

The OWNER shall provide OPERATOR with a certificate evidencing that the OWNER
is exempt from sales tax,

3.4 SUPPORT

The OWNER shall permit use by OPERATOR, without charge, of all equipment,
structures and facilities under its ownership and assigned to the WTF. The OWNER
shall provide OPERATOR with all information which the OWNER has under its control
and which is necessary to operate and maintain the WTF, The QWNER, however, does
not warrant or guarantee the accuracy or completeness of said information.

3.5 EXPENDITURES FOR MAJOR MAINTENANCE AND REPAIRS

The OWNER is responsible for undertaking and payment for Expenditures for Major
Maintenance and Repairs in excess of the Maintenance Limits as set forth in Section S.

3.6 NOTICE OF LITIGATION

If the OWNER or OPERATOR receives notice of or undertakes the defense or the
prosecution of any actions, claims, suits, administrative or arbitration proceedings or
investigations in connection with the WTF, the party receiving such notice or undertaking
such prosecution shall give the other party timely notice of such proceedings and shall
inform the other party in advance of all hearings regarding such proceedings.
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SECTION 4, TERM AND TERMINATION
4.1 TERM

Services by OPERATOR under this Agreement shall commence on August 1, 2001 and
terminate on July 31, 2006 (the “Initial Term”), unless this Agreement is renewed or
terminated as provided herein.

4.2 RENEWAL

The OWNER may elect to extend the Initial Term of this Agreement for an additional
five year term (Renewal Term). If the OWNER so elects, it shall so notify the
OPERATOR and the OWNER and OPERATOR shall meet not later than one-hundred-
and-eighty (180) calendar days prior to the end of the Initial Term. The payment to the
OPERATOR during the Renewal Term shall be as provided for the initial term using the
same annual escalation factor,

4.3 TERMINATION

This Agreement may be terminated for breach or default (collectively, “breach™), but
only if (i) the breach is a material one; (ii) the party claimed to have committed the
breach has received written notice of such breach given in accordance with Section 7 of
this Agreement (“Notices™), which notice shall state with reasonable specificity the
breach complained of and which shall state that the claimed breach is of such a nature
that it, in the opinion of the non-breaching party, would give the non-breaching party a
right to terminate this Agreement unless the breach is cured as set forth below; and (iii)
the party claimed to have breached shall have neither cured the breach within a
reasonable time, but in any event within not less than ten (10) nor more than thirty (30)
days from the date of its receipt of written notice of breach or, with respect to a breach
which cannot be cured within said period, shall have failed to take within said period
reasonable steps to cure same and diligently continued to prosecute such cure. If the
breach has been cured within said period, or reasonable steps to cure same commenced
within said period and diligently prosecuted, the same shall not constitute cause for the
termination of this Agreement. It is expressly understood and agreed that the notice
required and the right to cure afforded by this provision shall apply to each and every
obligation of the parties under this Agreement, whether the obligation is a general or
specific one.

In the event the Agreement is terminated by either Party, OPERATOR shall, at the
OWNER’s option, designated by written notice to OPERATOR given with Notice of
- Termination, continue to provide the Services as set forth in this Agreement for up to one
hundred and twenty (120) calendar days, as the OWNER may determine, beyond the date
of delivery of such Notice of Termination, and this Agreement shall continue in full force
~ and effect during such period.
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In the event that funds are not appropriated or otherwise made available for continuation
of this Agreement for any year succeeding the first year of this Agreement, OPERATOR
shall have the right to terminate this Agreement upon not less than sixty (60) days prior
written notice to the OWNER (or written notice given not less than fifteen days after
receiving notice of non-appropriation or non-availability, if such notice is received less
than 60 days before the effective date of such event), effective as of the date beyond
which funds are not appropriated or otherwise made available. In the event of any such
termination pursuant to this Section, the OPERATOR shall assist the OWNER with the
transition of Services to the OWNER or its designee, provided, however, the
OPERATOR shall not be obligated to provide the Services following the date beyond
which funds are not appropriated or otherwise made available for payment to the
OPERATOR. The parties acknowledge that Chapter 30B of the Massachusetts General

Laws provides for termination of this Agreement by the OWNER under certain
circumstances, ‘

In the event that the PFacilities are damaged or destroyed rendering it incapable of
processing water and the OWNER determines it is in best interest of the towns to
permanently shut down the Facilities, the OWNER and OPERATOR shall each have the
right, upon 90 days prior written notice to the other party, to terminate this Agreement.
(This right of termination shall be independent of, and separate and apart from, the
termination provisions relating to breach set forth herein)

Notwithstanding any provision to the contrary, if, in the OWNER'S sole discretion, there
is an emergency situation, including but not limited to a danger to public health or safety,
or a danger to the public water supply, the OWNER may without waiving any other right
or remedy it may have, terminate or suspend this Agreement, in whole or in part, for said
cmergency, then the OWNER'S action shall be treated as a termination for convenience
or Force Majeure, as the OWNER may designate, If the OPERATOR is at fault, solely or
in part, the termination may be deemed for cause, at the OWNER'S discretion. In the
event of such a termination or suspension the OWNER or its designee may take over all
or any portion of the services being provided under the Agreement.

‘The OPERATOR shall have no damages for delay or hindrance.

In the event of termination before the expiration of the applicable term, all finished work
and documentation, complete and incomplete, shall be delivered to the OWNER. The
OPERATOR shall be entitled to receive payment for any work performed and accepted
under this Agreement which was completed prior to the date of termination, but shall
have no right to additional amounts, including but not limited to lost profits, indirect,
incidental, consequential or punitive damages.

Notwithstanding any other provision of this Agreement, the OWNER reserves the right at
any time in its absolute discretion to suspend or terminate this Agreement in whole or in
part for its convenience upon thirty (30) days written notice to the OPERATOR. If any
portion of this Agreement so suspended is not recommenced by written notice of the

Page 8



OWNER within the time period specified in the written notice of suspension, the
suspended portion of this Agreement shall thereupon be deemed terminated as to that
portion for the convenience of the OWNER in accordance with this provision. The
OWNER shall incur no liability by reason of such termination for convenience except for
the obligation to pay for work performed and accepted and for reimbursable expenses
accruing through the date of termination less any offset or claim of the OWNER. Such
obligation shall not exceed the available appropriation. The OPERATOR shall have no
right to recover other amounts, including but not limited to amounts for lost profits, or
consequential damages.

SECTION 5, BASE PAY_MENT
5.1 BASE PAYMENT

From August 1, 2001, the OWNER shall pay OPERATOR as payment (“Base Payment™)
for equipment, materials, and utilities provided and the services performed pursuant to
this Agreement, the sum of $28,024.92 per month or part thereof, for the first year with
adjustments as specified hereafter,

5.2 ANNUAL ADJUSTMENT

Base Payment shall be increased annually, effective each anniversary of the
commencement date of the Initial Term, at an annual escalation rate of 2.67% for
treatment plant operations cost. Start-up costs shall be included for first year only.
Major Maintenance and Repairs shall not be subject to annual escalation.

5.3 FLOW ADJUSTMENT

The Base Payment stated above is for the operation and maintenance of the WTF at the
existing Average flow characteristics at the commencement of this Agreement. The
Baseline Condition is 1,400,000 gallons per day calculated as an average annual day
flow. The 12-month period for the calculation will begin on the initial date of the
Agreement, A calculated annual average day flow which is exceeded by 20% or more of
the Baseline Condition shall be the basis for a Base Payment adjustment.

5.4 MAJOR MAINTENANCE AND REPAIRS

OPERATOR shall pay for Major Maintenance and Repairs necessary during the term of
this Agreement, provided that the aggregate amounts which it shall be required to pay for
all such items shall not exceed $20,000 per year. The AWIWA may authorize
expenditures from this account for those items whose total dollar value exceeds $2,000,
The aggregate amount for Major Maintenance and Repairs shall not be adjusted annually
thereafter. \The:OWNER: shall: pay:OPERATOR for.all costs.incurred over the.aggregate

waroQunt. for Major, Maintenanceand-Repairs, . at-a-multiplier of ‘15%" times: actual cost, |

.provided that, the. OPERATOR first:obtains. prior-written approval for-such expenditures,
«ipgluding certification.as tothe-availability of an appropriation, and further provides the -
OWNER<-with..complete:- and - acourate- supportirig documentation justifying the
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expenditure, as the OWNER may request: The Owner shall have the right at any time to
review any and all of the OPERATOR'S records regarding its services under this
Agreement. In the event that at the end of any Agreement year any of the aggregate
amount for Major Maintenance and Repairs remains unspent and uncommitted for
payment of any services or-goods ordered prior to the end of such year, OPERATOR
shall return 100 percent of such savings to the OWNER by crediting the OWNER the
amount of such saving(s) on OPERATOR'’S invoice to the OWNER prepared after the
amount of savings has been determined, but in no event later than the invoice due for the
last month in the quarter immediately following such year, Any such savings realized
during the last year of this Agreement shall be credited on OPERATOR s last invoice to
the OWNER.

5.5 CHANGES IN SCOPE OF SERVICES

In the event that OPERATOR proposes that it perform additional work or services
involving the management, operation, maintenance, or repair of the WTE where such
services or work exceeds or is a change in the Scope of Services provided for in Section 2
of this Agreement, OPERATOR shall first request an amendment to this Agreement.
Such amendment, if approved, shall be executed by both parties and certified as to the
availability of funds,

Changes in the Scope of Service include, but are not limited to, requests for additional
services or materials by the OWNER, additional services performed or materials supplied
meeting new or changed government regulations or reporting requirements, including
changed effluent standards which increase the cost of operating WTF, and changes
arising from construction or modification of the WTF. The OWNER shall not be
obligated to pay OPERATOR for additional work constituting Changes in the Scope of
Service unless the OPERATOR has first obtained written approval from the OWNER as
set forth above, except for service performed or materials supplied in the event of any
emergency as set forth herein (in which case OPERATOR shall seek to notify OWNER
of same as soon as feasible and in any event not less than 24 hours})

5.6 INVOICE PROCESSING AND PAYMENT

The OWNER shall make monthly payments to OPERATOR of amounts due as Base
Payment based on the monthly invoice from the OPERATOR for work performed and
accepted. OPERATOR also shall invoice the OWNER monthly in arrears for all other
amounts due. The OPERATOR shall provide such additional supporting documentation
as the OWNER may request.

The OWNER shall retain 5% of each monthly payment as partial security for the
fulfillment of the Contract by the OPERATOR.

Within thirty (30) days from the invoice date, the OWNER shall make monthly payment
to the OPERATOR for the work performed and accepted, based on the said monthly
invoice, less a retainage of five percent of the approved amount of the invoice.

Within thirty (30) days of receipt of the final monthly invoice for the Initial 5-year Term,
if contract is not renewed, or Renewal Term, if contract is renewed, the OWNER shall
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pay the OPERATOR the entire balance due on the Contract less (1) a retention based on
its estimate of the fair value of its claims against the OPERATOR and of the cost of
completing the incomplete and unsatisfactory items of work and less (2) a retention for
direct payments to subcontractors and suppliers based on demands for same. Items (1)
and (2) shall include all engineering, legal, and other professional services which may be
required by the OWNER relative to these items.

SECTION 6, INDEMNIFICATION
6.1 INDEMNIFICATION

The OPERATOR hereby indemnifies and shall at all times save and hold harmless the
Town of Ashburnham, Town of Winchendon, and the Ashburnham Winchendon Joint
Water Authority (OWNER), and its respective officers, attorneys, employees, and agents,
from and against any and all claims (including workers' compensation and wage claims)
demands, suits, actions, liabilities, damages, penalties, judgments, and costs and
expenses, including without limitation the costs and expenses of litigation, of or by
anyone that in any way is caused by, arises out of, or is occasioned by the performance,
activities, operations, conducts, negligence, or omissions of the OPERATOR, or any of
its subcontractors, or the agents or employees of either, regardless of whether or not they
are caused in part by a party indemnified hereunder.

The OPERATOR’s liability for performance or non-performance of any obligation
arising under the Agreement (whether arising under breach of contract, tort, strict
liability, or any other theory of law or equity) including, but not limited to, its indemnity
obligations specified in this Section, shall not exceed $10,000,000 cumulatively for the
duration of the Agreement; provided that the foregoing limitation shall not apply to: (i)
any amounts recoverable pursuant to the insurance maintained by the OPERATOR
pursuant to Section 6.2; (ii) any amounts recoverable pursuant to the performance bond
maintained by the OPBRATOR pursuant to Section 6.3; or (iii) any losses resulting from
the gross negligence or .willful misconduct of the OPERATOR or the OPERATOR's

subcontractors, employees or agents in breach of the OPERATOR’s obligations under the
Agreement.

Neither party nor their affiliated companies, nor the officers, agents and employees or
contractors of any of the foregoing, shall be liable to the other in any action or claim for
consequential or special damages, loss of profits, loss of opportunity, loss of product.
Any protection against liability for losses or damages afforded any individual or entity by
these terms shall apply whether the action in which recovery of damages is sought is
based on contract, tort (including sole, concurrent or other negligence and strict liability
of any protected individual or entity), statute or otherwise, To the extent permitted by
law, any statutory remedies which are inconsistent with these terms are waived.
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6.2 OPERATOR INSURANCE

OPERATOR shall obtain and maintain the following occurrence basis insurance during
the term of this Agreement with companies authorized to do business in Massachusetts:

A.  General Liability Insurance including broad form endorsement, XCU, and
contractual requirements in the amount of not less than $2,000,000.

B. Vehicle and Equipment Liability Insurance in the amount of $2,000,000
for collision, comprehensive, bodily injury and property damage.

C. Worker's Compensation Insurance for all OPERATOR employees
employed at the WTF, including Employer’s Liability Insurance in an
amount not less than $1,000,000 for each accident.

D. Umbrella Liability of $5,000,000 for each occurrence.

E. Incorporate the Indemnification Provision included in Section 6.1

F, Insurance details, including the identity of the insurer, the terms of the
insurance and insurance conditions shall be subject to approval by the
AWIWA,

At the commencement of this Agreement, OPERATOR shall fumish the OWNER with
satisfactory proof of such insurance, and each policy shall require a 30-day notice of
cancellation to be given the OWNER while this Agreement is in effect. These policies
shall be in effect at the time OPERATOR takes possession of the WTE,

The OWNER shall be named as an additional insured under these policies, with the
exception of the Worker's Compensation Insurance, during the term of this Agreement.
The Certificate Holders shall be the Procurement Officer, 32 Main Street, Ashburnham,
MA, 01430 and the Procurement Officer, 109 Front Street, Winchendon, MA 01475. The
cancellation provision of said policies, as evidenced by the insurance certificate, shall
state that the Insurer shall not cancel or reduce the coverage without 30 day notice to the
Certificate Holders.

The OWNER may require that the OPERATOR obtain additional coverage for any

particular project or item of work, including but not limited to construction, requiring an
amendment to this Agreement.

6.3 PERFORMANCE BOND
The OPERATOR shall obtain and maintain a Performance Bond in an amount no less

than one hundred percent of the contract amount to insure all services comply with the
requirements of federal, state and local law, and the terms and conditions of this
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Agreement, and further containing such additional terms in accordance with law and

satisfactory 1o the OWNER. The Surety shall be licensed to do business in
Massachusetts,

SECTION 7, MISCELLANEOUS
7.1 RELATIONSHIP

The relationship of OPERATOR to the OWNER is that of independent contractor and not
one of employment. None of the employees or agents of OPERATOR shall be
considered employees of the OWNER. For the purposes of all state, local and federal
laws and regulations, the OWNER shall exercise primary management and operational
and financial decision-making authority.

7.2 NONDISCRIMINATION

OPERATOR shall refrain from unlawful discrimination in employment and shall
undertake appropriate affirmative action.

7.3 ENTIRE AGREEMENT; AMENDMENTS

This Agreement contains the entire agreement between the OWNER and OPERATOR
and supersedes all prior or contemporaneous communications, representations,
understandings, or agreements. This Agreement may be modified only by a written
amendment signed by both parties, certified as to the availability of funds.

7.4 HEADINGS, ATTACHMENTS AND EXHIBITS

The headings contained in this Agreement are for reference only and shall not in any way
affect the meaning or interpretation of this Agreement. The Attachments to this
Agreement shall be constructed as an integral part of this Agreement and are incorporated
herein, The documents so attached are as follows:

OPERATOR'S Proposal (Attachment 1)

OWNER!'S Request for Proposals including appendixes (Attachment 2)

7.5 WAIVER

The failure on the part of either party to enforce its rights as to any provision of this

Agreement shall not be construed as a waiver of its rights to enforce such provisions in
the future.
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7.6 ASSIGNMENT AND SUBCONTRACTING

This Agreement shall not be assigned by either party without the prior written consent of
the other. Any subcontractor of services by OPERATOR shall be subject to the prior
approval of the OWNER, which approval shall not be unreasonably withheld or delayed,
and OPERATOR shall require that its subcontractors comply with the terms and
conditions of this Agreement, as it applies to the Subcontract(s).

7.7 ACCESS AND INSPECTION BY OWNER

The OWNER shall have the right at any time to inspect the WTF and equipment.
OPERATOR shall provide the OWNER with access, to the OPERATOR’S financial and
operating records related to the WTF for the purpose of auditing costs and/or verifying
OPERATOR’s performance under this Agreement,

7.8 COOPERATION WITH OTHER CONTRACTORS

The OPERATOR shall cooperate with the OWNER’s Consulting Engineer to provide
any data and opinions relative to the operation, performance, and maintenance of the
Facility and its appurtenances and related equipment as may be required for the OWNER.

7.9 FORCE MAJEURE

Neither party shall be liable to the other or deemed to be in breach under this Agreement
for any failure to perform, including, without limitation, a delay in rendering performance
due to causes beyond its reasonable control such as an order, injunction, judgment, or
determination of any Court of the United States or the Commonwealth of Massachusetts,
an Act of God, war, civil disobedience, extraordinary weather conditions, labor disputes,
or shortages, or fluctuation in electric power, heat, light, or air conditioning, Dates or
time of performance shall be extended automatically to the extent of such delays,
provided that the party whose performance is affected promptly notifies the other of the
existence and nature of such delay. It is agreed, however, that since the performance
dates of this Agreement are important, continued failure to perform for periods
aggregating five (5) days or more, even for causes beyond the control of OPERATOR,
shall be deemed to render performance impossible and the OWNER shall thereafter have
the right to terminate this Agreement in accordance with the provisions of Section 4.3
regarding emergency situations and/or the OWNER'S right of termination for
convenience.

7.10 DOCUMENTATION

All reports, records, plans, maps, readings, and other documentation, stored on whatever
media, prepared by the OWNER or OPERATOR is the property of the OWNER.
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7.11 GOVERNING LAW

The Agreement shall be governed by and construed in accordance with the laws of the
Commonwealth of Massachusetts, exclusive of its choice of law rules,

7.12 NoTIiCES

All notices shall be in writing and shall be delivered in pérson or transmitted by certified
mail, return receipt requested.

Notices required to be given to OPERATOR shall be addressed to:
US Filter Operating Services, Inc.

200 Cordwainer Drive, Suite 202

Norwell, MA 02061

Notices required to be given to the OWNER shall be addressed to:

Town Administrator and Town Manager

Town of Ashburmham Town of Winchendon
32 Main Street 109 Front Street
Ashburnham, MA 01430 Winchendon, MA 01475

Changes in addresses shall be transmitted to the other party by like notice. All addresses
must include a street address,

7.13 SEVERABILITY
Should any part of this Agreement for any reason be declared invalid or void, such

declaration shall not affect the remaining portion, which shall remain in full force and
effect as if this Agreement had been executed with the invalid portion eliminated.

[END OF TEXT THIS PAGE]
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IN WITNESS WHEREOF, the parties have duly executed this Agreement effective as of

the date first above written,

ATTEST:

%moa//l

AFPPROVED AS TO FORM:

By: &AMW/W

Town Counsel

Approved as to the availabi ity
e, 299, 00 (Aota| Comtract

bt
Ashburniiam Town Accountant

A

of

ASHBURNHAM AND WINCHENDON
JOINT WATER COMMISSION

hbumham Board mﬂ

74,/}/0/2,&/ }.’/f\xuﬂl l/{\

B /\ /
/@nchent}bﬂ% Manager

an appropriation in the amount of

By?g'\. .

Wmchendé\l‘pwn Accouna\nt\

OPERATOR;

US Filter O rating Sérvices, Inc.

/Voﬂ-m/‘rm- Ao sraass Can Tes,
Vicé (oesecomr @/Mﬂﬁwﬁﬂ/{
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